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HOTMAIL CORPORATION, Plaintiff,
v.
VANS MONEY PIE INC.; ALS Enterprises, Inc.; LCGML Inc.; Christopher Moss d/b/a
the Genesis Network, Inc.; Claremont Holdings Ltd ; Consumer Connections;
Palmer & Associates; and Financial Research Group; and Darlene Snow d/b/a
Visionary Web Creations and/or d/b,/a Mazimum Impact Marketing, Defendants.
No. C-98 JW PVT ENE, C 93-20064 JW.
United States District Court, N.D. California.
April 16, 1998,
Nicole A Wong, Hosie, Wes, Sacks & Brelsford, LLP, Menlo Park, CA, for Plaintiff.
William R. Mitchell, Tustin, CA, LCGM, Madison Heights, MI, Palmer & Associates, San Diego, CA, Financial Research Group, El Cajon, CA, James Polyzois, Detroit, M, Darlene Snow, Mission Viejo, CA, for Defendants.
ORDER GRANTING PRELIMINARY INJUNCTION
WARE, J.
*1 THIS MATTER was submitted on the papers by the Court on the Motion of plaintiff Hotmail Corporation ("Hotmail") for Preliminary Injunction to enjoin defendants ALS Enterprises, Inc. ("ALS"); LCGM, Inc. ("LCGM"); Chuistopher Moss d/b/a
Genesis Network ("Moss"); Palmer & Associates ("Palmer"); Financial Research Group ("Financial") and Darlene Snow d/b /2 Visionary Web Creations and/or d/b/a Mazimum Impact \[a.thetm now") from mfu_'lgmg Hotmail's HOTMAIL trade name
and service mark d.].lutmg th_lS mark, quagmg in acts of unfa_u: competition, violating the Computer Fraud and Abuse Act, breaching a contract, and violating California law. 15 TU.5.C. §§ 1125(a) & {

1709-10; and 3420-22. Having reviewed the entire court record pertaiming to this Motion, and having considered the evidence and argument of counsel in support of Hotmaﬂ's Motion, the Court E']tE[S the following Findings of | Fact and
Conclusions of Law:

FINDINGS OF FACT

1. Plaintiff Hotmail is a Silicon Valley company that provides free electronic mail ("e-mail") on the World Wide Web. Hotmail's online services allow its over ten million registered subscribers to exchange e-mail messages over the Internet with any other e-mail
user who has an Internet e-mail address throughout the world. Every e-mail sent by a Hotmail subscriber automatically displavs a header depicting Hotmail's domain name "hotmail com" and a footer depicting Hotmail's "signature” at the bottom of the e-mail
which reads "Get Your Private, Free Email at http:/ /www.hotmail com.” Every e-mail received by a Hotmail subscriber also automatically displays a header depicting Hotmail's domain name. Thus, plaintiff's HOTMAIL mark--contained within its domain
name and signature--appears on mullions of e-mails transmutted worldwide daily.

.

2.In or about 1996, Hotmail developed the mark HOTMAIL and obtained the Internet domain name "hotmail com" which incorporates its mark. Hotmail is the sole and exclusive holder of that domain name.
3. In or about 1996, Hotmail began using its HOTMAIL mark in various forms and styles, continuously in commerce in association with its online services as a means of identifying and distinguishing Hotmail's online services from those of others. Thus
Hotmail's mark has appeared in the headers and footers of e-mail sent from and received by Hotmail subscribers, on Hotmail's homepage and on nearly every page of its Website, on letterhead and envelopes, on business cards, in promotional materials and in

press releases.

4. Hotmail has spent approximately $10 million marketing, promoting, and distributing its services in association with its HOTMAIL mark. Hotmail does not authorize any other e-mail service provider to use its HOTMATL mark, or Hotmail's domain name or
signature.

5. "Spam" is unsolicited commercial bulk e-mail akin to "junk mail" sent through the postal mail. The transmission of spam is a practice widely condemned in the Internet Community and is of significant concern to Hotmail.

*2 6. Hotmail has invested substantial time and money in efforts to disassociate itself from spam and to protect e-mail users worldwide from receiving spam associated in any way with Hotmail.

: ISL 5.C. § 1030; Cal. Bus. & Prof Code §§ 14330, 17200;
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AMERICA ONLINE, INC., Plaintiff, v. LCGM, INC., et al., Defendants.

CIVIL ACTION NO. 98-102-A

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
VIEGINIA, ALEXANDRIA DIVISION

46 F. Supp. 2d 444; 1998 U.5. Dist, LEXTS 20144

November 10, 1998, Decided
November 10, 1998, Filed

DISPOSITION: [**1] Plamtiff's Motion for Summary
Judgment with respect to Counts I, I IIT. IV, V. and VI
granted. Plaintiff's Motion for Summary Judgment as to
Count VII and as to the issue of damages denied, but
plamntiff 15 entitled to injunctive relief.

COUNSEL: For AMERICA ONLINE. INC_. plaintiff:
Jon Linden Praed. Latham & Watkins, Washington, DC.

For LCGM, INC., dba Live Conferencing General Me-
dia. Inc., dba Live Centerfold Gurls & More, FRANCIS
SHARFAK. JAMES DREAKOS, WEB PREOMO. dba
FSID, Inc.. defendants: Haig Vahan Kalbian, Law Office
of Haig V. Kalbian, Washington, DC.

JUDGES: Gerald Bruce Lee, United States District
Judge.

OPINIONBY: Gerald Bruce Lee

OPINION:
#4461 MEMOEAMNDUN QOPINION

torney's fees, costs, and permanent mjunctive relief. Af-
ter reviewing the ewvidence appropriately before this
Court, the Court concludes that there are no genuine 1s-
sues of material fact in regard to Counts I, IT, IIT, IV, V,
and VI, but that such issues remain as to Count VII as
well as the 1ssue of damages. Therefore, the Court grants
summary judgment in favor of plamntiff on Counts I
through VI and denies plamntiff's motion on Count VII
and on the 1ssue of damages for the reasons that follow.

nl "Spam" 1s unsolicited commercial bulk e-
mail akin to "junk mail" sent through the postal
mail. The transmission of spam is a practice
widely condemned in the Internet Community.
Hotmail Corp. v. Van Money Fie Inc., et al., 1998
U.S. Dist. LEXIS 10729, 47 USP.Q.2D (BNA4)
1020, 1998 WL 388389 (N.D. Cal 1998) For a
discussion of spamming and the emerging case
law in this area. see generally Susan E. Gindin,
Lost and Found in Cyberspace: Informational
Privacy i the Age of the Intemnet, 34 San Diego
L. Rev 1153 (1997); Anne E. Hawley, Comment,
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BUSINESS AND COMMERCE CODE CHAPTER 321. REGULATION OF CERTAIN

ELECTRONIC MAIL

BUSINESS AND COMMERCE CODE
TITLE 10. USE OF TELECOMMUNICATIONS
SUBTITLE BE. ELECTRONIC COMMUNICATIONS
CHAPTER 321. REGULATION OF CERTAIN ELECTRONIC MAIL
SUBCHAPTER A. GENERAL PROVISIONS
Sec. 321.001. DEFINITIONS. In this chapter:

(1) "Commercial electronic mail message" means an
electronic mail message that advertises, offers for sale or lease,
or promotes any goods, services, business opportunity, property, or
other article, commodity, or thing of value.

(2) "Electronic mail" means a message, file, or other
information that is transmitted through a local, regional, or
global computer network, regardless of whether the message, file,
or information is viewed, stored for retrieval at a later time,
printed, or filtered by a computer program that 1is designed or
intended to filter or screen the message, file, or information.

(3) "Electronic mail service provider" means a person

who:
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